The International Institute for Labour Studies was established in 1960 as an autonomous facility of the International Labour Organization (ILO). Its mandate is to promote policy research and public discussion on issues of concern to the ILO and its constituents -government, business and labour.
The Discussion Paper Series presents the preliminary results of research undertaken by or for the IILS. The documents are issued with a view to eliciting reactions and comments before they are published in their final form.
A significant number of workers fall outside the scope of labour law either de jure or de facto throughout the world. Changing patterns of production and work, a weakening regulatory role of the national state over the socio-economic sphere and diminishing capacity of trade unions for collective representation have been identified as major challenges to the protective function of labour law today. Globalization, in its socio-economic, political and ideological dimensions, is considered as a key determinant of these challenges. The implications of these developments for labour law are the subject of a lively debate in the scholarly community.
The intention of the project is to contribute to this ongoing reflection from the perspective of developing countries. The above analysis appears to be relevant to their realities. However, in the developing world the limited scope and application of labour law is of course not new. The papers prepared in the framework of this project map and examine both the "old" and persistent factors and the more "recent" factors underlying the limited coverage and problems of compliance and enforcement in the South. They consider the legal, social, economic, political, ideological and cultural context in which labour law develops and operates in different regions of the developing world, taking into account global, regional, national and local dimensions. The papers also critically review some of the responses developed to enhance the application of labour law and broaden the scope of protection.
The present paper is one of six Discussion Papers which address different aspects of this question.
The paper by Rachid Filali Meknassi: L'effectivité du droit du travail et l'aspiration au travail decent dans les pays en développement: une grille d'analyse, proposes an analytical framework for understanding the persistent reasons for workers' limited access to legal protection in the developing world and examines the impact that globalization is having.
The paper by Adelle Blackett: Trade liberalization, labour law, and development: A contextualization deepens the analysis of the impact of globalization by focusing on the relationship between trade liberalization and labour law. The paper by Jan Theron, Shane Godfrey and Margareet Visser: Globalization, the impact of trade liberalization, and labour law: The case of South Africa presents South Africa as a case study from a more sociological perspective.
The other three Discussion Papers examine old and new challenges facing labour law as a tool to promote social goals from specific regional perspectives. They also look at the approaches developed to address these challenges. Moreover, special attention is given to the effectiveness of labour law in promoting one specific social goal, namely gender equality. Two of these papers were prepared by Graciela Bensusán: La efectividad de la legislación laboral en América Latina and Kamala Sankaran: Labour laws in South Asia: The need for an inclusive approach. The present paper by Colin Fenwick, Evance Kalula and Ingrid Landau: Labour law: A Southern African perspective shows how the capacity of labour law to protect workers and effectively regulate labour markets in the Southern African sub-region is hampered by a number of factors. This paper also analyses some of the responses adopted by countries in the Southern African Development Community (SADC). The paper provides an overview of the historical evolution of labour law in SADC countries; identifies and explores a number of critical factors
Introduction
This paper explores the challenges that hamper the capacity of labour laws to protect workers in the Southern African region. It also examines the legal and policy responses adopted by Southern African nations in response to these challenges. We focus on those countries that are members of the Southern African Development Community (SADC): Angola, Botswana, Democratic Republic of Congo (DRC), Lesotho, Malawi, Madagascar, Mauritius, Mozambique, Namibia, South Africa, Swaziland, the United Republic of Tanzania, Zambia and Zimbabwe. While the SADC member states have very different levels of development and rates of economic growth, they share similar historical legacies of colonial rule and they all have labour law systems that have been 'borrowed' from the West. They all also face a number of common legal, socio-economic and political challenges.
The first part of this paper provides a brief overview of the historical evolution of labour law in the region. Western labour law structures and principles were originally imposed upon Southern African states by the colonial powers. While these systems largely endured in the postcolonial era, there has been some "borrowing and bending" of Western labour law structures and norms.
1 Immediately following decolonization, the overriding concern of most SADC states with political unity and economic development manifested itself in highly interventionist approaches to industrial relations and, in particular, in tight controls over trade unions. In the 1980s, however, economic liberalization led to a reduced role for the state in regulating the labour market. The trend towards democratization in the region since the early 1990s has been accompanied by extensive labour law reform.
Part Two identifies and explores a number of factors that challenge the capacity of labour law to protect workers in Southern Africa. It also examines regional and national regulatory responses to these challenges. Relevant socio-economic factors include poverty, income inequality, unemployment and underemployment, the impact of HIV/AIDS, and large scale labour migration. Another challenge is the tendency of Southern African states to subordinate labour law to political and economic priorities. The capacity of labour laws to protect and empower workers is also inhibited by a reliance within labour legislation on the conventional employment relationship as a mechanism through which rights and duties are conferred. Finally, a lack of institutional capacity among key industrial relations actors, namely trade unions, courts and labour inspectorates, also hampers the capacity of labour law to perform its protective function.
Part Three is a case study on the quest for gender equality in employment in Lesotho. While Lesotho has demonstrated a concern with the achievement of gender equality, it has generally pursued this objective through policy reform and non-employment related legislative reforms. The result is that labour law continues, in key respects, to fail to protect women from discrimination.
Before proceeding, it is important to note that the content of this paper is limited by the fact that scholarship on the development of labour law, and its interaction with the labour markets in Southern Africa is scarce for most countries other than South Africa. While increasing attention is being paid to comparative labour law, to date scholarship has been confined principally to Western industrialized democracies, East Asia or Latin America. Similarly, reliable labour market data on the SADC region is limited and often contradictory. Given this paucity of reliable 1 The term "borrowing and bending" is used in the Southern African context by Evance Kalula to denote the process of adapting Western labour law norms and systems. It was partly inspired by Thompson. See Kalula, 1993, p. 345; Thompson, 1993, p. 109. and uniform data about the different countries, greater reference is made to those SADC countries for which there are data and studies.
Nonetheless, the limited information and analysis available suggests that, in Southern Africa, both the character of labour laws and their impact are problematic.
2 Throughout this paper, labour law is understood in a broad sense, namely, as any state-recognized labour rights and standards that reflect the general goal of improving the quality of working life and the relative bargaining power of people who are dependent on their labour for a living (Arup et al., 2000, p. 99) . The form and content of most labour laws in SADC member states conform in large measure with the requirements of the core labour standards of the International Labour Organization (ILO). Nevertheless, in many cases key provisions of the laws that determine to whom they apply significantly limit the extent to which workers enjoy their protection.
In addition, the labour law systems, largely 'borrowed' from the West, are predicated upon the existence of certain levels of socio-economic development, industrialization and institutional capacity that simply do not exist in most of the SADC member states. In other words, in many respects the character of labour law in the region is derived from other social and economic environments. This in turn contributes significantly to the greatest challenge for labour law in Southern Africa, which is its limited impact on labour markets. There is a vast disjuncture between the legal framework governing employment and everyday practice in Southern African workplaces. Labour law has been unable to keep pace with changes in work and employment relationships and production arrangements, which have increased the incidence of flexibilization, casualization and informalization of work (Benjamin, 2006a) . As a result, there has been an increase in the number of workers who de jure or de facto do not enjoy the protection of labour laws. These phenomena are defined and discussed in more detail in Part Two below.
Part 1. The evolution of labour law in Southern Africa

Colonization
Labour law in Southern Africa is shaped by the region's colonial past. Colonized in the eighteenth and nineteenth centuries, the region was regarded by the European powers mainly as a source of primary commodities for export. African workers provided cheap labour for the mines and agricultural estates, and for the small industry of secondary products and services used by the settlers (Mhone, 2001) . The majority of the African population -which continued to live by subsistence farming -was treated as a 'labour reserve' from which the colonial settlers could draw cheap labour for the mines and plantations when necessary.
Labour law was used by the colonial rulers to organize and control the indigenous labour force. Many colonial territories had labour laws that applied specifically to the (black) African populations. These racially discriminatory laws were principally concerned with regulating temporary labour migration and imposed a range of criminal penalties for non-compliance, in a similar fashion to Masters and Servants legislation throughout the British common-law world (Fenwick and Kalula, 2005) . 3 In other countries, such as Botswana, Zambia and Malawi, racial discrimination was not directly institutionalized through labour laws but other policies were implemented to compel the African population to seek wage employment.
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Strict control over the indigenous wage labour force limited the development of trade unions (Klerck, Murray and Sycholt, 1997) . While resistance to colonial policies among the indigenous population was widespread, it was not commonly expressed through organized forms of resistance. Where trade unions did exist, they were inescapably political, "as much a reaction to imperial rule as a reaction to working conditions" (Damachi et al., eds., 1976, p. 3) .
Emerging pressures for decolonization in the region after the Second World War compelled the colonial rulers to implement changes to the discriminatory labour laws. Among the reforms was the introduction of new provisions for the establishment of trade unions, as a means of channeling worker dissent (Fenwick and Kalula, 2005) . These trade unions, however, were carefully monitored by the colonial authorities to ensure they were confined to 'economic' objectives (Freund, 1988; Damachi et al., eds., 1976) . The success of such policies was, however, limited, because in countries such as Namibia, Tanzania and Zambia, the labour movement played a key role during the struggle for national independence.
Post-independence
All the Southern African countries, with the exception of Namibia and Zimbabwe, achieved independence in the 1960s or 1970s.
5 While most of the newly-independent states initially established multiparty democratic systems of government, many moved rapidly towards oneparty rule. Countries which were ruled by single parties or monarchies during the 1960s, 1970s and 1980s include Angola, Lesotho, Madagascar, Malawi, Mozambique, Seychelles, Swaziland, the United Republic of Tanzania, Zaire and Zambia. In these states, the legislature and judiciary were subordinated to the executive and all social organizations were brought under the control of the ruling regime (Dzimbiri, 2005) . During this period, many Southern African states were distinguished by their pervasive violations of human rights in general, and of international labour standards in particular. There were, of course, significant differences in the relationships between labour and the ruling parties. For example, in countries where trade unions had been closely 3 On Masters and Servants legislation see Hay and Craven (eds.), 2004. 4 An example of such a mechanism is the 'hut tax' imposed by the British in Zambia (and other former colonies), by which the local African population was charged with such high taxes on their homes that they were forced to work in the copper mines. 5 Zimbabwe achieved independence in 1980, and Namibia in 1990. involved in the liberation movement (such as the United Republic of Tanzania, Zambia and Namibia), the post-colonial governments tended to adopt more 'trade union friendly' policies (Klerck, Murray and Sycholt, 1997) .
Upon achieving independence, the Southern African states were faced with underdeveloped economies characterized by small formal sectors, limited domestic markets, high levels of poverty and stark income inequality. With the absence of a significant entrepreneurial class, the state adopted the primary role in driving economic development, adopting what has been described as an "ideology of economic development" (ibid., p. 6). This dominant role for the state, and its overriding concern with economic development, manifested itself in a highly interventionist approach to industrial relations.
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The post-colonial states in Southern Africa retained the labour law systems imposed during the colonial period. Like their predecessors, many of the post-colonial states imposed tight restrictions on trade unions and industrial action that amounted to efforts to redefine the role of trade unions. Now, however, these measures were implemented in the name of the 'national interest' (Klerck, Murray and Sycholt, 1997) . In a few of the states, such as Zimbabwe, Malawi and Swaziland, this was in part a response to rising rates of industrial conflict immediately following independence. 7 In the United Republic of Tanzania, Zambia and Zimbabwe, trade unions were used as administrative arms of the state in varying degrees. 8 More militant unions were violently suppressed and their members arrested, harassed and intimidated (Shadur, 1994; Dzimbiri, 2005) . The one-party states used a range of political, legal and economic mechanisms to integrate the labour movement into the state. 9 In countries with a multiparty political system, such as Botswana, control over trade unions was also very firm, but exercised through compulsory registration requirements, detailed bureaucratic supervision and surveillance of union affairs, and tight legal restrictions on industrial action (Takirambudde and Molokomme, 1995) .
During this era, labour rights, including the rights to freedom of association, to collective bargaining and to take industrial action were curtailed (Christie and Madhuku, 1996; Dzimbiri, 2005) . In Malawi, under the Banda regime, the Trade Union Act 1958 granted the state the power to control the formation, registration, management and dissolution of trade unions (Dzimbiri, 2005) . Labour disputes were generally resolved through government or administrative action or by adjudication in the criminal or civil courts (Christie and Madhuku, 1996) . Many employment issues, such as wages, were set unilaterally and limited by statute and administrative decisions of the state (Takirambudde, 1995) . For example, the Labour Relations Act 1985 of Zimbabwe, while extending some rights to workers and unions and providing for fair labour standards, provided the Minister of Labour with a wide discretion to determine wage levels, define an unfair labour practice, register or deregister a trade union, approve or disapprove of any dismissal and disallow industrial action (Richer, 1992) . Similarly, Swaziland has been cited many times by ILO supervisory bodies as interfering with and limiting the right of trade unions to freedom of association.
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Social and political unrest in several of the SADC member states during this era inhibited the development of labour law. In Angola, Mozambique and the DRC, civil wars have resulted in resources being channeled to state defence rather than to development (Fashoyin, 1998) .
6 See Freund, 1988; Takirambudde, 1995; Christie and Madhuku, 1996; Dzimbiri, 2005 . For a discussion of the interventionist approach to labour relations in Zimbabwe post-independence, see Knight, 1997. 7 See Sachikonye, 1987 , pp. 252-259 cited in Southall, 1997 , p. 347. 8 See Fenwick and Kalula, 2005 Shadur, 1994 . In the United Republic of Tanzania, the high degree of government control over the single trade union federation is demonstrated by the fact that the labour laws empowered the President to appoint and dismiss the union leadership, see Bonaventure, 1995. 9 See Mihyo, 1995; Dzimbiri, 2005. 10 See for example Committee of Experts on the Application of Conventions and Recommendations (CEACR), Convention, 1948 (No. 87), Swaziland (2007 .
Individual Observation concerning Freedom of Association and Protection of the Right to Organise
Apartheid policies influenced the development of labour law not only in South Africa, but in other countries that felt the impact of such policies, including Namibia, Lesotho, Swaziland and Zimbabwe.
Economic liberalization
Since the 1980s, labour laws in the region have been influenced by the adoption of economic liberalization programmes.
11 Increasingly marginalized from the world economy in the 1970s and 1980s, many Southern African states borrowed heavily from the International Financial Institutions (IFIs). Structural adjustment programmes (SAPs) were imposed as preconditions for receiving financial assistance from the IFIs, and from Europe under both the Lomé and Cotonou processes. 12 In some cases, such as Botswana, economic liberalization programmes were voluntarily adopted (Siphambe, 2004) . These processes have come under considerable criticism by social partners in the countries. In particular, both trade unions and employer groups have criticized the economic liberalization process for being 'donor-driven' and the governments for failing to consult adequately with the social partners.
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During this period, many Southern African governments abandoned their interventionist approach to industrial relations in favour of more market-oriented policies. According to Takirambudde, Southern African labour laws introduced in the 1990s embodied a paradigm shift towards "limiting the role of the state, the acknowledgement of economic conflict between capital and labour, recognition of the managerial rights of the owner/manager and respect for trade union autonomy." (Takirambudde, 1995, p. 25) . IFIs required the governments to implement labour market reforms aimed at facilitating enterprise efficiency, both in terms of labour market flexibility and labour productivity. While each country had adopted slightly different reforms, the standard elements of the reform programme included a reduction in public sector employment; decentralized wage determination; cost containment by marginalization of the activities of trade unions; increases in labour 'flexibility' by making it easier for employers to terminate employees' contracts of employment (reducing job security); and the establishment of export processing zones (EPZs).
Changes to labour legislation in Zimbabwe in the early 1990s epitomize the type of labour law reforms that have been implemented by countries in pursuit of labour market 'deregulation'. The Zimbabwean government sought to decentralize the regulation of terms and conditions of employment (Kayenze, 1999; Gwisai, 2006) . It granted employment councils a greater role in determining wages and conditions and dispute resolution, abolished statutory minimum and maximum wages (except for agricultural and domestic workers), reduced its own role in resolving labour disputes, and simplified labour regulations. Workplace councils 14 were assigned the responsibility of establishing 'codes of conduct' governing workplace issues such as retrenchments, dismissals and labour disputes (Knight, 1997) .
Democratization
By the mid-1990s, multiparty political systems were established in Angola, Malawi, Mozambique, Namibia, South Africa, the United Republic of Tanzania and Zambia. The creation of new constitutions in Angola, Malawi, Mozambique, Namibia and South Africa led to the constitutional entrenchment of some individual and collective labour rights. Democratization was soon followed by significant labour law reforms. Significant rounds of labour law reform have been undertaken in South Africa (1995 to the present); Lesotho (1992 and ; Namibia 11 Takirambudde, 1995 . For a discussion of the adoption of economic liberalization policies in Zimbabwe and its impact on the labour market, see Knight, 1997. 12 See Tørres, 1998 . On the Lomé process, see, for example, Mailafia, 1997. 13 See, for example, Seshamani and Kaunga's discussion of the views of the Zambian trade unions and employer federations, 1999. 14 A workplace council is a shopfloor decision-making body comprising equal representation of workers and management. (1992 and Swaziland (1998); Zambia (1993 and in progress) ; Malawi (1996 and in progress); Botswana (1992 and in progress) ; United Republic of Tanzania (2004); Swaziland (1996 and and Zimbabwe (1996 and .
Labour law reform in the democratic era has extended rights to workers unprotected under earlier labour law regimes and has strengthened the legal and social safety nets for full-time permanent employees. However, the SADC member states have retained the basic tenets and structures of labour law as it developed in the Western industrialized countries. Today, the following key features are present in most labour law systems in the region. First, the labour laws generally provide for a floor of legislated minimum rights, covering wages, hours of work, leave and workplace health and safety. Laws protect the rights of workers to freedom of association and facilitate collective organization and action by both workers and employers. More recent reforms have sought to address issues of child labour and discrimination. Many countries have also entrenched basic workers' rights within their constitutions. 15 Secondly, labour laws provide for a system of labour dispute resolution, usually by conciliation or mediation, and then commonly by arbitration. Often a labour court is created, typically with the jurisdiction to hear appeals against arbitral awards on points of law. In a number of the jurisdictions (such as South Africa, Lesotho, Malawi and Swaziland) there is a concept of 'unfair labour practice' and a forum to which resort may be had to remedy such a practice. Finally, many of the labour law systems in the SADC region are organized around the principle of tripartism, as promoted by the ILO (Fenwick and Kalula, 2005) . A number of countries, notably Botswana, Lesotho, South Africa and Swaziland now have labour dispute resolution systems that give a significant role to the social partners. Equally significant is the fact that the social partners have played a role in devising such systems. Further, most Southern African countries have some form of high level tripartite forum to facilitate consultation between the social partners.
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In addition to legislation, a number of jurisdictions have recently introduced codes of practice governing a number of employment-related issues. This approach started with South Africa in its Labour Relations Act, 1995 and has been adopted in other jurisdictions such as Botswana and Lesotho. The approach is currently under consideration in Malawi and Zambia. At the sub-regional level, it is apparent in the use of similar codes, declarations and charters by SADC as part of the regional integration agenda. Namibia's Labour Act 2004, for example, empowers the Minister to issue codes of good practice, and guidelines for administration of the Act. 17 These codes are to be taken into account by any person interpreting or applying the relevant provisions.
18 By July 2000, a number of draft codes and guidelines had been prepared with the assistance of the ILO. The draft codes covered sexual harassment in the workplace, termination of employment, organizational rights (rights of entry, workplace union representation and deduction of union fees), collective bargaining (particularly recognition, bargaining in good faith and disclosure of information), strikes and lockouts, picketing and employment discrimination (Fenwick, 2006 The introduction of codes of practice and guidelines has been identified as a potentially significant development in the regulatory scheme and approach. Fenwick (ibid.) has observed that the use of such 'soft' instruments may offer greater flexibility to both the regulatory and the regulated community (ibid.). Codes and guidelines can be produced, amended and replaced much more quickly than regulations or legislation, and can be amended in the light of events and developments in parties' practice. He notes that the use of codes in Namibia in relation to industrial action may prove particularly useful given the frequency with which unions have resorted to illegal industrial action. Codes may also facilitate collective bargaining, since there is a lack of detailed legal provisions.
The role of the International Labour Organization
The ILO has had a strong influence on the labour law systems in Southern Africa.
19 There are two ways in which the impact of the ILO has been particularly significant. First, by ratifying ILO conventions, countries come within the ILO standards supervision system. 20 Since its inception in 1992, the SADC has encouraged member states to ratify and implement the core ILO standards. All the SADC member states except Madagascar and Namibia have ratified all the ILO core conventions.
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The second way in which the ILO has influenced labour laws in the region is through the provision of technical assistance. In particular, the ILO has assisted most countries in Southern Africa, for instance Botswana, Lesotho, Malawi, Namibia, South Africa and Swaziland to develop labour legislation that is consistent with international standards. In addition, the ILO has helped improve the capacity of key institutions and actors in the region, through technical cooperation, as for example in the ILO/SWISS projects entitled "Regional Conflict Management and Enterprise-based Development" and "Strengthening Labour Administration in Southern Africa" (SLASA). Many of the objectives of the latter project were subsequently continued in the project entitled "Improving Labour Systems in Southern Africa" (ILSSA), covering Botswana, Lesotho, Malawi, Namibia, Swaziland and Zambia.
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Regional integration
SADC countries have long been informally integrated through undocumented cross-border trade and the movement of peoples. Since the 1980s, however, there have been moves towards formal integration in the region. In 1980, nine Southern African countries formed the Southern African Development Coordination Conference (SADCC), 23 which was succeeded in 1992 by SADC. 24 Its objectives include regional integration and harmonization, the promotion of 19 While this section focuses on the ILO, it is important to note that other UN organizations and conventions (such as those relating to the elimination of discrimination) have also influenced labour laws in the region. 20 Fenwick and Kalula note that, even before a country ratifies an ILO standard, it is likely to be subject to a range of regulatory activities by the ILO. This includes negotiation and discussion between ILO officials and representatives of countries, including Ministers, responsible for labour matters, and senior officials of relevant government departments. This might occur, for example, within the framework of the campaign to promote ratification of the ILO's core labour standards. This 'informal' aspect of ILO regulatory activity, while well-known within certain circles, has not, as far as we know, been the subject of major academic study. See Fenwick and Kalula, 2005 . For brief consideration, see Panford, 1994, pp. 130-41. 21 The SADC has adopted a number of treaties and protocols which are relevant to the content of national labour laws. A key development has been the Charter of Fundamental Social Rights of Workers.
26 Adopted in 2003, the Charter provides for the social protection of workers and the unemployed. In the realm of labour rights, the Charter provides for minimum requirements and for the harmonization of requirements for paid maternal leave and occupational health and safety protection; 27 protects rights relating to freedom of association and collective bargaining; 28 requires the improvement and harmonization of work and living conditions; 29 calls for information, consultation and the participation of workers;
30 and provides for the education and training of workers. 31 The Charter also requires member states to ratify and implement the ILO core conventions. 32 All member states are required to submit regular progress reports on their compliance with the Charter to the annual SADC tripartite sectoral meeting. The most representative organizations of employers and workers must be consulted during the preparation of the report. 33 Other regional instruments that affect labour laws include the Code on HIV/AIDS; the Draft Protocol on Freedom of Movement of Persons and the Draft Regional Code on Social Security.
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Harmonization of labour laws has been identified as part of the broader movement towards integration. In 1995, the SADC Council of Ministers established the SADC Employment and Labour Sector (ELS), mandated with the task of securing cooperation and integration among member states concerning labour and employment matters. Today, the Sector is integrated into the Directorate of Social and Human Development and Special Programmes (SHDSP). The Sector oversees all issues concerning human resource management, including the promotion of employment and labour issues so as to "improve labour productivity and social development" (Olivier et al., 2003, p. 658) . To date, however, there seems to have been little progress made towards harmonization of labour laws.
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Concluding remarks
This Part has outlined the development of labour law in the region, from the repressive and interventionist labour regulation of the colonial and post-independence governments, through the non-interventionist stance taken in pursuit of labour market 'deregulation' to the more recent shift towards protection and promotion of individual and collective labour rights. While significant strides have been made towards bringing the content of labour laws into line with international labour standards, it is arguable that they have not had the desired impact, since many workers do not enjoy their protection. The following Part will examine the factors giving rise to the disjuncture between the ideal and the reality. It will also outline and evaluate the policy and legal responses to these challenges. 25 For the full list of objectives, see Treaty of the Southern African Development Community (SADC) (1992) 
Part 2. Challenges facing labour law in Southern Africa
The socio-economic environment
Poverty, income inequality and unemployment
Poverty continues to be one of the greatest challenges faced by the Southern African region. Economic growth has not been sufficiently strong to contribute to large-scale poverty alleviation (DPRU, 2005, pp. 5-6) . In 2003, the region's average GDP growth rate was 2.7 per cent after increasing gradually from the early 1990s. Regional averages, however, obscure the differences in economic performances between the SADC member states. Mauritius, Botswana and Lesotho have continued to enjoy strong economic growth, while Zambia has had a much lower growth rate. War and political unrest in Angola, the DRC and Zimbabwe have adversely affected economic performance. In 2003, Mozambique, Malawi and the United Republic of Tanzania recorded the highest GDP growth rates (of 7 per cent, 5.9 per cent and 5.5 per cent respectively).
The proportion of the Southern African population living in poverty has increased over the last few decades. 36 In 2003, the ILO estimated that 76.4 per cent of the population in SubSaharan Africa lived below the poverty line of US$2 a day.
37 Sub-Saharan Africa has the highest incidence of working poverty of all developing regions: around 55 per cent of those employed do not earn enough to lift themselves and their families above the level of US$1 a day.
38 SubSaharan Africa is the only region in the world that saw decreases in labour productivity levels between 1993 and 2003. 39 The average Human Development Index (HDI) value for the SADC region in 1998 was 0.538, which places it in the medium human development category. The Human Development Index (HDI) is composed of three components of human development: longevity, education level and living standards. However, as Figure 1 demonstrates, there are large differences between the SADC member states. 36 The proportion of the population living on less that US$1 a day in sub-Saharan African increased from 42.6 percent in 1980 to an estimated 45.7 percent in 2003. See Source: Rousseau, Meintjes and Barnard, 2002, p. 12. Linked to the high levels of poverty in the region are the high levels of income inequality. Indeed, sub-Saharan Africa exhibits the highest levels of income inequality in the world (DPRU, 2005) . Figure 2 demonstrates the range of income inequality between the different SADC member states: the higher the Gini coefficient, the more inequitable the distribution of income in the relevant country. Income inequality continues to be structured overwhelmingly along racial lines. Unemployment remains high throughout Southern Africa. While statistics on employment in the SADC are scarce, it is estimated that around 30 to 40 per cent of the labour force is unemployed (DPRU, 2001) . The formal sector is incapable of absorbing the economically active population, leading to increased activity in the informal economy (Mhone, 2004) . 40 This triad of socio-economic woes has implications for the capacity of labour laws to protect workers in the region. Most significantly, high levels of poverty, income inequality and unemployment have predisposed many workers to accept employment on any terms, even where it may be unstable or precarious (Klerck, 2002) . Workers are in an increasingly vulnerable situation as employers are in a position to vary the terms and conditions of employment at will. With no better alternative, many workers accept work under very poor conditions without seeking the protection offered by labour law. Their exclusion from the protection offered by labour laws in turn fuels a vicious cycle of poverty and income inequality.
Impact of HIV/AIDS
Southern Africa has the highest number of people living with HIV/AIDS in the world. 41 The epidemic is concentrated in the working age population (aged 15 -49), thus impacting most severely on those with critical social and economic roles (Cohen, 2002) . In 2005, the SADC countries with the highest estimated HIV prevalence rate in adults were Swaziland (33.4 per cent); Botswana (24.1 per cent) and Lesotho (23.2 per cent). Only Angola, the DRC, Madagascar and Mauritius have prevalence rates below 5 per cent (UNAIDS, 2005) .
The HIV epidemic impacts upon Southern African labour markets in a number of ways. The epidemic reduces the size of the labour supply and changes the composition of the labour force. It also reduces the levels of skills, professionalism and experience of the workforce in a region where levels of skilled labour are already low. 42 The HIV epidemic directly affects enterprise productivity by increasing absenteeism, sick leave, disability pensions, medical care, and funeral expenses. The epidemic increases labour turnover, and thus employers have less incentive to invest in the training of their employees. More broadly, the HIV epidemic undermines the capacity of states to develop by reducing rates of economic growth and forcing governments to divert resources from investment activities towards coping with the HIV epidemic.
This poses a number of challenges for labour law. The most significant among them are workplace discrimination against HIV-positive employees, and the fact that high HIV prevalence rates lead to the increased use of child labour (Rau, 2002) . The high rate of deaths due to HIV has raised the number of child-headed households, as well as the need for children to work to support themselves and their siblings. Because children may lack skills and may wish to circumvent minimum age legislation, they are likely to seek work in 'invisible' workplaces. Children in these circumstances are more vulnerable to abuse and exploitation and may work for low wages and under poor conditions, sometimes doing hazardous work, and may even engage in illicit activities such as drug trafficking and prostitution (ILO, 2002) .
The SADC has sought to respond to the challenges posed by HIV to employment by developing a Code on HIV/AIDS and Employment, which was introduced in 1992. 43 The Code emphasizes human rights principles in respect of non-discrimination and confidentiality. National laws and policies have also been reformed to reflect these core principles. 44 The Code is based on three key principles: respect for human rights (including the World Health 40 For an analysis of this phenomenon on a global scale, see ILO, 2006. 41 Of the estimated 46 million people worldwide living with HIV/AIDS, an estimated 24.5 million of these live in Sub-Saharan Africa. See UNAIDS, 2006. 42 For a detailed economic analysis of the effect of HIV on Southern African labour markets, see, for example, Hacker, 2002, pp. 19-23; Cohen, 2002; and Arndt and Lewis, 2001, p. 427 Organization, United Nations and ILO standards and guidelines), patient rights, and business efficiency.
The Code proceeds to make a series of specific recommendations about how to manage HIV/AIDS at work, encompassing education, awareness and prevention programmes, job access and job status; workplace testing and confidentiality, managing illness and job security, occupational benefits; risk management, first aid and compensation, protection against victimization and grievance handling, and information, monitoring and review. 45 The Code is not a legally binding document, however it recommends that member states develop tripartite national codes that should be reflected in law.
Member States have reformed national laws and policies to reflect the core principles in the Code; a number of them have recently taken steps to develop codes modeled on the ILO's Code of Practice on HIV/AIDS and the World of Work (2001). In 1998, Namibia 46 and Zimbabwe both adopted national Codes on HIV/AIDS and Employment. While the Namibian Code is not a binding legal instrument, the tripartite Labour Advisory Council and the Ministry of Labour are responsible for monitoring, reviewing and implementing it. 47 In Zimbabwe, the Code takes the form of statutory regulations in terms of the Labour Relations Act. 48 Although the regulations do not make specific provision for monitoring, review and implementation, contravention of the regulations amounts to an offence punishable with a fine or six months' imprisonment.
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A number of SADC member states have, in consultation with their social partners, designed and implemented policies and programmes relating to HIV/AIDS in the workplace. 50 For example, Botswana's national policy on HIV and AIDS in the workplace (2003) provides guidelines on a number of issues such as equal opportunities and non-discrimination; HIV testing, confidentiality and disclosure in employment; provision of fair and equitable employment benefits; information, communication and awareness; and the planning and implementation of HIV and AIDS interventions in organizations. 51 The policy forms the foundation for the envisaged enactment and/or amendment of relevant employment legislation to reinforce constitutional rights and obligations. 52 An audit of HIV/AIDS policies in six SADC countries conducted in 2004 indicates that South Africa has the most extensive legislative provisions specifically protecting the rights of people living with HIV/AIDS, both within and outside the employment context (Zungu-Dirway et al., eds., 2004) . Section 187(1)(f) of its Labour Relations Act 66 of 1995 provides that a dismissal is automatically unfair if the reason for the dismissal is "an arbitrary ground", including but not limited to the grounds listed in section 9 of the Constitution. Arguably, dismissal on the basis of HIV status would be automatically unfair as the latter is an analogous ground of discrimination. 53 In South Africa, section 9 of the Constitution Act 108 of 1996 prohibits discrimination on a number of listed grounds such as race, ethnic origin, marital status, gender, religion etc. The grounds listed in section 9 are not a closed list and the Constitutional Court has held that HIV status is one of the grounds of discrimination that is analogous to the listed grounds. See Hoffmann v South African Airways (2001) (1) SA 1 (CC).
This Code provides guidelines for employers, employees and trade unions that are designed to prevent unfair discrimination against HIV-positive employees, to manage HIV/AIDS within the workplace and to foster co-operation at various levels. The Code does not have any binding force and employers and employees and their respective organizations are merely encouraged, not compelled, to consider it.
The Employment Equity Act 55 of 1998 inter alia prohibits unfair discrimination in an "employment policy or practice", which covers any action taken by an employer within the scope of the employment relationship.
54 Section 9 of the Act provides that applicants for employment are also covered by the Act, as far as it is applicable to them.
55 Section 6(1) of the Act specifically lists HIV status as a prohibited ground of discrimination, and discrimination on this ground is actionable. The Act prohibits an employer from testing employees and job applicants for HIV unless the Labour Court finds that such testing is justifiable and authorizes it. The Labour Court may impose conditions relating to counseling, confidentiality and limitations on the categories of employees who may be tested.
The 2004 audit also indicated that South Africa was the only country in which HIV/AIDS issues have been litigated. The most significant case relating to HIV/AIDS and employment in South Africa is that of Hoffmann v South African Airways, 56 where an applicant for a position as a flight attendant was denied an appointment because he was HIV-positive. South African Airways (SAA) justified its decision on various grounds, including the argument that an HIVnegative status was an inherent requirement of the job and the argument that all its other competitors did not hire HIV-positive people. With reference to the right to equality in section 9 of the Constitution, 57 the Constitutional Court examined the position of people living with HIV and found that they are stigmatized, marginalized and one of the most vulnerable groups in society. It found that SAA's decision amounted to unfair discrimination, which was not justified by the purpose of the discrimination nor the medical evidence available. The Court ordered SAA to appoint the applicant. This decision demonstrates the extent to which the South African courts are willing to vindicate the rights of people living with HIV. However the case is also an indication of the rampant discrimination and stigma that HIV and AIDS engender. In many other SADC jurisdictions, courts have not intervened in any apparent way, let alone vindicated the rights of people living with HIV and AIDS.
The measures taken by SADC member states to tackle the challenges posed by HIV/AIDS in the workplace range from non-binding codes, and policies and programmes, to enforceable legislation. There is a dearth of information, however, regarding the impact of the measures, particularly the non-binding codes and policies. Two significant obstacles to protecting employees living with HIV/AIDS are the persistent social stigma attached to HIV/AIDS, and employees' ignorance of the existence and content of measures designed to protect them. The success of these measures also depends on the success of broader measures to tackle HIV/AIDS in society and broader measures to address the indirect effects of HIV/AIDS, such as the increase in child labour. In addition, the scope of protection offered by these measures is limited, given the fact that many employers operate outside the confines of the law and many workers are not employees in the legal sense, and are therefore de jure denied the protection of labour law.
The impact of HIV and AIDS, and the consequent denial of labour law's protection is far more extensive than may appear. Reviewing South African Reserve Bank reports from 2003, Benjamin (2007) has recently suggested that the pandemic has a severe impact on both the 54 This includes but is not limited to recruitment procedures, advertising and selection criteria; appointments and the appointment process; job classification and grading; remuneration, employment benefits and terms and conditions of employment; job assignments; the working environment and facilities; training and development; performance evaluation systems; promotion; transfer; demotion; disciplinary measures other than dismissal; and dismissal. 55 Employment practices such as promotion and training are inapplicable to job applicants. 56 Hoffmann v South African Airways (2001) (1) SA 1 (CC). 57 This was because the facts giving rise to the matter had arisen before the Labour Relations Act and the Employment Equity Act had come into force. macro and micro economic situation in that country. There is, for instance, a link between HIV and AIDS, and casualization of employment. The increased costs related to the burden of HIV and AIDS on workers is said to be another factor that pushes business to reduce the number of formal employees, preferring instead to hire casual workers. That way, the employer avoids the responsibility for providing health care and other social benefits to the affected workers (ibid.).
Labour migration
Another factor that poses a challenge to the protective capacity of labour law in the region is large-scale labour migration. From the late nineteenth century, a number of economic sectors (particularly mining and commercial agriculture) in South Africa received large numbers of migrant workers from Malawi, Zimbabwe, Zambia, Botswana, Lesotho, Swaziland and Mozambique. To a lesser extent, other countries such as Zambia, Zimbabwe, Namibia and the United Republic of Tanzania, have also historically attracted labour migrants from neighbouring countries. South Africa, however, remains the region's most dominant, sophisticated and diversified economy and continues to attract the highest numbers of both formal and informal labour migrants. Since 1990, the number of labour migrants moving to South Africa from neighbouring countries has increased dramatically. This has been attributed to a number of factors, including increasing unemployment in the sending countries and reduced government investment in social services (ILO, 1998) . Today, key reasons for migration include large differentials between SADC member states in terms of wages, standards of living and unemployment rates, and political upheavals (Crush et al., 2005) .
The impact of migration in the region is felt in a number of ways. One is that many households and communities in the region are dependent on the earnings of family members who have migrated to seek work (ILO, 1998) . Another is that governments have designed legal and institutional frameworks to ensure that migrants do not settle in receiving countries (ibid.).
Documented migrants are those that enter the country legally and have the host country's official permission to work in the country. Permission to work is granted on the basis of a job offer from an employer who must motivate the need to employ a migrant on the strength of the latter's knowledge, skills and expertise in a particular field. Because host countries closely scrutinize applications for permission to work, they are only made by employers who are formally registered and comply (at least on the face of it) with the legislation regulating employment relations. Thus, it is likely that the majority of documented migrant workers work under favourable conditions, which are comparable to those of their local counterparts. They have greater bargaining power and may enforce the protections afforded by labour law. However, with the exception of those with permanent resident status, migrant workers do not have access to state social security protection, for example, disability benefits and unemployment insurance benefits (Olivier et al., 2003) .
Migration in the region challenges the capacity of national labour law frameworks to protect undocumented migrant workers, who form the majority of the migrant workforce. The latter are workers that enter and work in the country illegally, or enter legally (on a basis other than a work permit) and stay in the host country and work without permission to do so. They usually do not have the education or skills that would justify the issue of a work permit. They prefer to work in jobs where they do not attract the attention of the public authorities and therefore they have fewer choices open to them (ILO, 2002) . They are therefore vulnerable to exploitation and abuse, and are willing to accept work where conditions are poor, the wages are low and there is little or no job security (ILO, 1998) . Because of their precarious position they do not have recourse to the protection afforded by labour laws.
The SADC has recognized the need to work towards the facilitation of movement of citizens between member states and the gradual harmonization of migration policies. 58 To date, however, there has been relatively little progress in regional efforts to regulate labour migration. 58 See the Draft Protocol on the Facilitation of Movement of Persons in the SADC (1998), available at www.sadc.int.
The SADC region still lacks a coherent migration policy. Many migrant workers lack any form of social protection while working in host countries (Olivier et al., 2003) .
Relationship of labour law to economic objectives
As noted in Part One, there is a long history in the region of subordination of labour law to political and economic objectives. The concern with maintaining political stability and increasing productivity has often manifested itself in close controls over collective bargaining and industrial action. More recently, subordination of labour law has taken place in the context of globalization. This phenomenon consists of a number of processes, namely "trade and the expansion in the volume and variety of cross-border transactions in goods and services; foreign direct investment (FDI) and a dramatic increase in international capital flows, the rapid and widespread diffusion of technology; and international labour migration." (ILO, 2002, p. 33) .
One important feature of globalization is the integration of domestic markets into regional and global markets. There has been increasing progress towards formal integration in the region. Regional economic integration is pursued through several mechanisms, including the Southern African Customs Union (SACU), the SADC, the Common Market for Eastern and Southern Africa (COMESA) and the African Union. The SACU, composed of Botswana, Lesotho, Namibia, Swaziland and South Africa, provides for the free movement of goods and services between member states and the imposition of a common external tariff when trading with other countries. In the late 1990s, the SADC agreed to implement gradually a free trade area, with 100 percent liberalization by 2012. 59 Nine of the fourteen SADC members also belong to COMESA. 60 Finally, it should be recalled that the terms of the 1994 Treaty which established the African Economic Community provided a timetable for achieving a common market for all of Africa by 2025, under the auspices of the African Union.
Beyond the region, the Southern African countries participate in a range of international trading regimes. All SADC member states are World Trade Organization (WTO) members. The SADC is also a partner in the New Partnership for Africa's Development (NEPAD). One of the key objectives of NEPAD is the need "to stop the marginalization of Africa in the globalization process and enhance its full and beneficial integration into the global economy." 61 Finally, under the African Growth and Opportunity Act (AGOA), passed by the United States Congress in 2000, most products from those countries in sub-Saharan Africa designated by the President as meeting certain eligibility criteria are provided with duty-free access to the USA. Among these criteria is that countries have "established, or [be] making continual progress towards establishing … protection of internationally recognized worker rights." 62 All SADC member states, with the exception of Zimbabwe, are AGOA beneficiaries.
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Regional and global economic integration of the SADC member states impacts upon labour markets and labour laws in a number of ways. For instance, economic integration is important to the construction and functioning of member states' labour markets through its impact upon national industrialization policies (Fenwick and Kalula, 2005) . Many Southern African states, eager to attract foreign direct investment, are able to offer little more than low cost labour.
Regional integration (for example through the SACU) and global integration (for example through the World Trade Organization) also affect industrialization policies through inhibiting the capacity of member states to protect particular industries by imposing tariffs. Participation in such groups may compel countries to adopt an export-oriented approach to industrialization (ibid.). According to Kuruvilla's work on industrialization strategy and industrial relations, 59 See the SADC Trade Protocol. Available at www.sadc.int. 60 Angola, DRC, Madagascar, Malawi, Mauritius, Namibia, Swaziland, Zambia and Zimbabwe. 61 See http://www.nepad.org. 62 These are defined to include the rights protected by ILO's core Conventions as well as "acceptable conditions of work with respect to minimum wages, hours of work, and occupational health and safety", AGOA, s. 104(a)(1)(F). 63 See www.agoa.info (accessed on 31 July 2006). export-oriented industrialization tends to be associated with repressive labour laws, designed to maintain flexibility and low labour costs (Kuruvilla, 1996 and Kuruvilla, 1995) .
The extent to which labour laws should be reformed to facilitate labour market 'flexibility' continues to be a subject of contention in the region. More broadly these arguments are concerned with the perennial question of how to balance economic development with concerns for social justice. Advocates of labour market 'deregulation', including the IFIs, have persistently argued that labour law reform is needed to create jobs and facilitate economic growth. They also argue that high labour standards can limit access for those outside the labour market, while protecting the relatively few privileged workers within the formal system. 64 A common example is minimum wage legislation, which is widely thought to reduce the demand for labour and thus to contribute to unemployment.
65 Those opposed to further 'deregulation' of labour laws emphasize the social and developmental costs associated with such policy prescriptions, and the need for high labour standards that will address the persistent inequality and discrimination in Southern African labour markets.
In South Africa, debate continues to surround the extent to which labour laws should be reformed to reduce unnecessary 'rigidities' in the labour market. In light of the increasing integration of the South African economy into global trading networks, 'flexibility' is often viewed by employers as the means to modernize and secure economic viability (Tørres, 1998) . The South African Government and employer groups have been particularly concerned with the impact of the regulatory framework on small and medium enterprises. In 2002, South Africa implemented a range of amendments which reduced the regulatory burden on micro and small enterprises (MSEs). 66 Many of the government's proposed reforms were successfully blocked by organized labour (Benjamin, 2006b ). In 2005, however, the government reiterated its commitment to exempting MSEs from key regulations, including those relating to central bargaining and "other labour arrangements" (ibid., p. 33). This is problematic as it means that millions of workers are excluded from the protection of labour law.
In Namibia, debate over the Labour Act 2004 continues. Enacted to replace the country's first post-independence labour law (the Labour Act 1992), the 2004 Act implements a range of changes, particularly to basic standards of employment and to the dispute-resolution process.
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While welcomed by employee groups, it has been resisted by the Namibian Employers' Federation and by the principal national economic research institute on the basis that it will raise labour costs and have a negative impact on the Namibian economy. 68 Opponents of the laws argue that the reforms, by increasing statutory leave entitlements available to workers, will reduce the competitiveness of Namibian enterprises and impede the capacity of Namibia to attract foreign direct investment (NEPRU, 2005; Lejonhud and Hambodi, 2005) . Job security entitlements are criticized for raising the costs associated with hiring and firing, and thus having a potentially negative effect on employment. In contrast, the Government and trade unions argue that the law is conducive to economic growth, stability and productivity, and that economic studies emphasizing the costs of the new laws to employers and the economy have been "grossly exaggerated". Controversy continues over the legislation, with the vast majority of the provisions still not having been implemented, and a new Bill before Parliament at the time of writing.
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One specific area in which the tension between labour rights and economic development is clearly demonstrated is the establishment of export processing zones (EPZs Fenwick, 2006. 68 See, Lejonhud and Hambodi, 2005 and Tutalife, 2006. 69 See, for example, Katswara, 2006. Southern African countries, including Mauritius, Namibia, Malawi and Zimbabwe, have established EPZs in an attempt to attract foreign investment and promote exports. One of the many incentives offered to employers by host governments has been lower labour costs. These lower costs have often been assured by granting EPZ companies exemptions from the labour laws. In particular, workers in these zones have been denied basic labour rights and protections. In Zimbabwe, for example, employees in EPZs were governed by separate legislation that specifically removed them from the jurisdiction of the Labour Act. In Namibia, EPZs were classified as essential services, thus denying workers the right to strike (Bauer, 1996, p. 13) . Recently, however, Namibia and Zimbabwe have both amended their labour laws to bring EPZ workers back within the jurisdiction of labour laws. However, even where labour laws do formally apply to workers in EPZs, they are often ignored in practice (Kalula, 2003; Friedrich Ebert Stiftung, 1999; LaRRI, 2002) .
The scope of the employment relationship and changing patterns of work
It is now widely accepted in labour law scholarship around the world that the capacity of labour laws to protect and empower workers is significantly inhibited by reliance on the conventional employment relationship as a mechanism through which rights and duties are conferred. 70 The ILO has also addressed the issue in recent years, culminating in the discussions at the ILO Conference that led to the adoption of the Employment Relationship Recommendation, 2006 (No. 198) . 71 In Southern Africa, as in many developing economies, the challenges to orthodox labour law concepts are perhaps even greater than those facing labour law in the industrialized world. They include the significant degree to which participants in the labour market are 'own-account' workers, that is, working in the informal economy. Widespread unemployment and under-employment will always pose major challenges to the effectiveness of labour law. 72 Here, it is difficult to see how even broadly expanded notions of the nature of an employment relationship would be effective in extending the protective scope of labour law. Not surprisingly, then, these issues pose particular challenges to the capacity of labour law in Southern Africa to fulfil a protective function.
Many of the difficulties facing labour law lie in its traditional reliance upon the 'standard' employment relationship as the pivot around which most of its protective wheel turns. There are two problems here: one is the legal concept of 'employment' and the other is the assumption about whether this, or any form of employment, is the standard in a labour market. The legal concept of employment, regulated throughout the common law world (in particular) predominantly by the legal mechanism of contract, plays a key role in regulating work relations. It sets the bounds of work relationships in which the employee is typically subordinate to their employer, that is, subject to the employer's direction in their work. Contract allocates to the employer significant scope not only to determine the content of a work relationship, but also to determine contractual terms and conditions, particularly through the vehicle of implied terms. In modern economies in particular, it therefore serves as an effective legal vehicle by which to facilitate greater flexibility in work relations.
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At least in the English context, it is now clear that one of the reasons why the contract of employment developed in this way is because of its relationship to patterns of engagement in the labour market, and to the development of the welfare state. That is, contract came to allocate significant control to employers because of (reasonable) assumptions about the usual length of employment relationships, and because the State played a significant role in delivering social protection in ways not provided by the employment relationship itself. The two, however, 70 See for example the essays in Davidov and Langille, 2006 and, before them (among others), Supiot, 2001 . 71 See ILO, 2006b. 72 In the South African context see, for example, Benjamin, 2006a ; compare the similar observation made by Lindsey about the effectiveness of labour law in Indonesia: Lindsey and Masduki, 2002. 73 See, for example, Collins, 2001. developed in relationship with each other. 74 One of the main concerns of labour law now, then, is to develop new ideas about how to ensure social protection in the face of the challenges posed by changes to patterns of engagement, and to the nature of welfare states. An important focus of this work is becoming the idea that labour law may be an important means of developing human capabilities.
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These ideas may prove particularly useful in the developing economy context, and especially in the Southern African context, but it is beyond our present scope to explore them. 76 We turn then to what is known about patterns of engagement in labour markets throughout Southern Africa. As we emphasized at the outset, it is difficult to obtain reliable data for most countries in the region. Nevertheless, it is reasonably clear that each of them faces challenges from three separate, but related phenomena in the labour market: informalization, casualization and externalization.
Informalization of work and employment
Informalization, a process by which workers are compelled to move from mainstream formal employment to the informal economy, in fact results in deregulation: workers move beyond the protective scope of labour law. Informalization refers to the situation of employees who are de jure covered by labour law but who are de facto not able to enforce their rights, as well as to those workers that are de jure not covered by labour law because they are independent contractors.
While informalization may be attributed to a number of causes, a key influence has been the need for enterprises to achieve flexibility in order to remain competitive in the global era (Theron, 2005) . Flexibility in this sense refers to an enterprise's capacity to adapt to changed circumstances, particularly market changes (Theron and Godfrey, 2006) . Firms may adopt one or a combination of flexible work practices, including changing the internal organization of the workplace, changing the work process, and changing the employment status or composition of the workforce. Firms have moved towards arrangements that reduce the costs and risks associated with the standard employment relationship through "using cheaper labour, directly reducing wage and benefit costs and making it easier to hire and fire" (Von Holdt and Webster, 2005, p. 18 ).
The figure below demonstrates the percentage of the labour force in formal employment in 2000 in SADC countries. 74 See generally Deakin and Wilkinson, 2005 ; compare the analysis of the evolution of the contract of employment in Australia: Howe and Mitchell, 1999. 75 See particularly Deakin and Wilkinson, 2005, pp. 290-303 ; Brian Langille has also frequently drawn on the capabilities approach of Amartya Sen (Sen, 1999) . 76 For an analysis of the way that the capabilities approach may be useful in developing economies, see Fenwick et al., 2006 . With the exception of Mauritius, Malawi and Seychelles, the percentage of workers who were working informally in the region ranged from 30 to 68 per cent in 2000. While more recent statistics are unavailable, it is likely that these percentages have increased since then.
Along with informalization there has been a rise in self-employment in many Southern African countries. This has been apparent particularly in South Africa over the last ten years. Self-employment has grown in both the formal and the informal sector, and all indications are that self-employed workers form a particularly vulnerable group (Benjamin, 2007) . Domestic workers form another group that is relatively more vulnerable than the norm. As far back as 1998, Tørres had observed this trend, citing Zimbabwe as an example (Tørres, 1998) . As in the case of informalization and self-employment, domestic service workers are overwhelmingly women, so giving these phenomena a particular, gendered character. Although attempts have been made in some Southern African labour markets to enhance protection for domestic workers, such as in Zimbabwe in the late 1990s, and in South Africa in recent years, these workers continue to be among the most vulnerable.
Casualization
Informalization has been achieved in large part through increased casualization of the workforce. The ultimate outcome of casualization is the reduction in the number of permanent full-time employees. Enterprises may achieve this by increasing the number of non-permanent (that is, temporary or fixed-term) employees or by making more flexible use of permanent employees by requiring them to work part-time (Theron and Godfrey, 2006) . Casualization is not a new phenomenon: it has traditionally been used for employees whose skills are readily and easily available, for example, secretarial staff. Retail outlets employ workers on a casual basis as it enables employers to operate on public holidays and weekends in order to achieve temporal flexibility, and temporary workers enable them to achieve the numerical flexibility required to meet seasonal peaks. Other sectors make use of temporary and part-time workers to meet their changing operational needs. In Namibia, casualization is predominant in the construction industry, followed by the fishing, retail and manufacturing sectors (Klerck, 2002) .
Because casuals do not lose their status as employees of the organization, the number of employees remains more or less the same. However, casualization changes the status of these employees in the organization. Casualization fragments the workforce into two segments: permanent full-time workers and casual (part-time or temporary workers) (Benjamin, 2006a) .
Casualized employment is more precarious than standard employment, and temporary and parttime workers have "fewer promotion and training prospects, less convenient working hours, less functional adaptability and job security and more repetitive tasks." (Klerck, 2002, p. 102) . Casualization may render regulation of the employment relationship difficult, because part-time and temporary employees are more vulnerable than standard employees and are at the mercy of their employers. 77 As a study on casual workers in Namibia revealed:
It is like slavery over there. They [employers] treat us like children, like dogs I could say … The casuals can lose their jobs for anything… They say that if you go someone else will come in, and that is true. People only do this work because there is so much unemployment…Sometimes we don't have time to go on lunch, then you must eat while you are standing and working. You cannot sit down and eat… They tell you 'you are a casual worker and you must be satisfied with whatever money you get.' You don't negotiate with them… if you go to the manager and complain about your pay, they tell you to take your things and go. That's all. It is better just to be quiet and to be satisfied with whatever you get (casual worker, retail) (Klerck, 2002, p. 106) .
The vulnerable position of casual employees is exacerbated by the fact that, for a number of reasons, they are usually not represented by trade unions. One reason is that unions are traditionally reluctant to represent these employees because unions believe that their main focus and source of income and strength lies in full-time and permanent employees, that casualized employment threatens the job security and conditions of standard employment, and that the interests of casualized workers conflict with those of 'standard' employees. In addition, the circumstances of casualized employees render it difficult for unions to protect their rights and interests through traditional dispute resolution procedures, forms of employee representation and mechanisms for employee participation (ibid., p. 108). Moreover, where unions in South Africa and Namibia have tried to recruit and organize casualized workers, they have found it difficult to do so.
While it is difficult to obtain data on the incidence of casualization throughout the region, the increased attention it has received from commentators and trade unions in recent years suggests that it is on the rise. This assumption is strengthened by the advantages it offers to employers, namely, increased flexibility, the ability to cover unsocial hours, reduced commitment to permanent staff, a decrease in the need for managing labour, and concentration on areas of competitive advantage. The challenge remains for labour law and the trade union movement to find innovative ways to protect and represent the unique interests and needs of the casualized workforce.
Externalization
Externalization is another factor that contributes to rising levels of 'non-standard' employment in the region. The phenomenon of externalization, while not as significant elsewhere in the region, is particularly acute in South Africa. Externalization is more radical and complex than casualization. It is "a process of economic restructuring in terms of which employment is regulated by a commercial contract rather than by a contract of employment" (Benjamin, 2006, p. 188) . Its distinguishing characteristic is that it reduces the number of people employed by the enterprise, thereby narrowing the scope of the application of labour law (Theron and Godfrey, 2006) .
Externalization is explained on a number of bases. The most benign is that enterprises should concentrate on their core functions: that is, the operations and activities in which they have expertise, or areas of business where they have established a competitive advantage. This idea has driven a process of 'vertical disintegration' of enterprises around the world for quite some time. 78 Often, however, the true motivation seems to be an intention to contract out of the 77 For a different view on the question of whether casual employees are precarious in a legal sense, see Tham, 2006. 78 See Collins, 1990, p. 353. obligations, risks and 'hassle factor' created by the standard employment relationship. The enterprise reduces its labour costs as it is no longer under an obligation to pay a living wage or to provide social benefits such as medical aid and pensions. In addition, it usually employs a taskbased payment rather than a wage system of payment, thereby rendering the labour costs variable (Theron and Godfrey, 2006) .
Externalization may be achieved in a number of ways, including outsourcing, transferring assets to satellite enterprises and the use of labour brokers. While it is difficult to distinguish clearly between the different methods due to variations in practice and differing definitions by different authors, most means of externalization involve triangulation (Theron, 2005) . 79 An enterprise ('the client', 'core business' or 'true employer') enters into a commercial contract with a contractor, intermediary, satellite enterprise or labour broker ('the nominal employer') whereby the former pays the latter an agreed amount for work done. The nominal employer then engages the employees to perform the work for the core business and pays them. One variation of externalization that does not necessarily involve triangulation is the use of 'independent' contractors who are in fact dependent on the core business (ibid.).
Outsourcing may occur when a core business retrenches employees performing non-core functions, and hires an external contractor to do the job. The core business may or may not transfer the employees to the external contractor (Theron and Godfrey, 2006) . In South Africa, large enterprises, such as hotels, and institutions, such as universities, have outsourced their security, catering and cleaning functions to external contractors. Another instance of outsourcing is in the South African clothing industry, where a large portion of local products is made in homework operations. Homework is defined as work that is home-based, involves an employment relationship (between the owner of the homework operation and the worker) and a relationship of economic dependence on a supplier or intermediary that is akin to an employment relationship (Godfrey et al., 2005) .
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Another form of externalization is the transfer of assets to employees or former employees establishing their own enterprises. The latter are known as satellite enterprises. The most common example in South Africa is the sale of trucks to truck drivers, who employ their own crew to assist them with deliveries (Theron and Godfrey, 2006) . Another example is that of a food manufacturer that sold its poultry farm to companies that were formed by its employees.
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The satellite enterprise is usually required to provide goods or services exclusively to the core business. One of the effects of this form of externalization is that it transforms the "social relations in the workplace" as "certain ex-employees are elevated to the status of employers of the other employees." (ibid., pp. 20-21) Externalization may also take place through the use of 'self-employed persons' or 'independent contractors' without the involvement of an intermediary employer or entity. Hawkers, street vendors and itinerant traders have become a means by which large formal retailing establishments, distributors and manufacturers expand their markets to include lowincome groups and those in rural areas in Angola and South Africa (ILO, 2002) . For instance, Unilever sells its soaps through these traders and Coca-Cola rents out kiosks. The majority of these vendors and traders are women (ibid.). In South Africa, many taxi drivers effectively rent taxis from the owners and are entitled to keep the difference between the rental and the fares (Theron and Godfrey, 2006) . 79 Theron warns against assuming that triangular employment relationships are necessarily formal and that they involve only three parties, as there may be a chain of intermediaries between the worker and the 'true' employer who commissioned the work. 80 The South African clothing industry has undergone massive restructuring following trade liberalization in 1996 which resulted in the local market being flooded with foreign products. This caused pressure on local manufacturers to be more competitive, leading many to close operations and the rest to search for cost-cutting measures. 81 Theron and Godfrey, 2006. What these arrangements have in common is the asymmetrical relationship between the parties (Theron, 2005) . The assumption underlying a commercial contract is that the parties are on an equal footing and that the terms are reached by negotiation and compromise. In most cases, the nominal employer or the 'independent contractor' is dependent on the goodwill of the core business, which determines the nature and amount of work to be done and effectively the terms on which the work is done. Where a contract of employment exists between the nominal employer and the workers, this is usually a sham as the core business is in fact the real employer.
Labour law's responses to changing patterns of work
Over the last decade, several jurisdictions in Southern Africa have sought to expand the definition of an 'employee' in their labour law so as to offer protection to those not formally within a contract of employment. In Namibia, for example, section 1 of the Labour Act 2004 defines an employee as "an individual (other than an independent contractor) who (a) works for another person and who receives, or is entitled to receive, remuneration for that work; or (b) in any manner and for remuneration assists in carrying on or conducting the business of an employer". In Botswana, the legislature has broadened the employment relationship through expanding the concept of an 'employer'. The Employment Act 1982 defines an employer as a person who has entered into a contract of employment to hire the labour of any person, including the government or a public authority, or the person who owns or is carrying on for the time being or is responsible for the management of the undertaking, business or enterprise of whatever kind in which the employee is engaged. 84 These sections (which are identical) introduce a rebuttable presumption that a worker is an employee if any one or more of a listed number of factors is present. 85 The person alleging the existence of an employment relationship (usually the worker) bears the onus of proving that one or more of the factors is present. If the worker succeeds in doing so, they are presumed to be an employee, "regardless of the form of the contract" (Du Toit et al., 2003) . The onus then shifts to the other party to rebut the presumption. The approach adopted by South Africa has influenced other countries, including the United Republic of Tanzania, whose 2004 Employment and Labour Relations Act contains a similar presumption.
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The presumptions have to date not been tested by the courts and their effectiveness in practice, therefore, is still not well understood.
87 From a normative point of view, Benjamin's view is that one positive aspect of the presumption is its intended application irrespective of the form of the agreement between the parties: it will require a court to look beyond the wording of 82 See Employment Act 1982, s. 2. 83 No. 75 of 1997. 84 The South African Labour Relations Act defines an employee in section 213 as: "(a) any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration, and (b) any other person who in any manner assists in carrying on or conducting the business of an employer". 85 The factors are that the work performed is subject to the control or direction of another person; the person's hours of work are subject to the direction and control of another person; if the person works for an organization, the person forms part of that organization; the person has worked for the other person for an average of at least 40 hours per month for the past three months; the person is economically dependent on the person for whom s/he works; the person is provided with tools of trade by the other person and the person only works for or renders services to one person. 86 See Benjamin 2006a . For other approaches, including in other African and developing country environments, see ILO, 2006b. 87 The Labour Appeal Court in South Africa has however drawn on the provisions in cases in which it was not, strictly speaking, applying them. It did so to hold that a person who has not yet started work under a concluded contract of employment is an 'employee', and that the factors related to the presumption might be used in assessing whether a person not covered by them is or is not an employee. the contract to examine the realities of an employment relationship. Moreover, the hurdle for the application of the presumption is relatively low, as only one of the factors need be established (Benjamin, 2006a ). Theron however is skeptical about the scope of the new presumption, given the possibility that the employer may successfully rebut it. He argues that even the most optimistic interpretation will not extend effective protection to workers that need it, for instance, those in triangular relationships (Theron, 2005) . Benjamin also questions the efficacy of the presumption, given the fact that the problem with disguised employment is largely one of enforcement (Benjamin, 2006) .
In our view, the legislative presumptions that operate in several Southern African jurisdictions have significant potential to expand the protective scope of labour law. As noted, however, they remain largely untested. Herein lies one of the difficulties of using legislative measures to achieve social justice outcomes. Law, of course, can and arguably should be used for these purposes. But if the law on the books cannot be transformed into law in action, then it may achieve little in practice. As we observe below, there are significant weaknesses in the institutions of labour law throughout the region, particularly the courts. This may, therefore, have the effect of constraining the positive benefit that might otherwise flow from the introduction of such legislative presumptions.
As we have noted, the increase in the use of labour brokers or temporary employment services ('TESs') also poses challenges to labour law in Southern Africa. Labour law in South Africa deals specifically with this type of arrangement. Section 198 of the Labour Relations Act regulates triangular relationships involving a TES. It provides that the person who works for the client is an employee of the TES and that the TES is that person's employer. The worker may therefore invoke the protection of labour laws against the TES. However, section 198(4) provides that the TES and its client are jointly and severally liable if the TES contravenes terms and conditions of employment provided for in a collective agreement, a binding award, provisions of the Basic Conditions of Employment Act and a wage determination in terms of the Wage Act.
Special provisions also apply to unfair discrimination matters. Section 57(1) of South Africa's Employment Equity Act (EEA) provides that where a TES provides a person's services to a client either indefinitely or for more than three months, that person is deemed to be the client's employee and the client may therefore be held liable for unfair discrimination in terms of the Act. A TES and a client will be held jointly and severally liable if a TES "commits an act of unfair discrimination on the express or implied instructions of a client" (Du Toit et al., 2003, p. 75 and p. 593) .
The provisions are commendable as they place some liability on the client to comply with some labour law provisions. The provisions acknowledge the reality that the client is in control of the workplace and usually directly or indirectly determines the workers' terms and conditions of employment. In theory, they make it less difficult for a client of a TES to turn a blind eye to the wages that the TES pays the employer. However, given the precariousness of temporary work and the minimal trade union activity amongst workers in this category, it is less likely that they have recourse to these labour law protections. In addition, the provisions do not hold the client liable for unfair dismissals. This is a serious shortcoming, given the fact that it is usually the client's decision whether or not to dismiss.
The limited capacity of labour law institutions
The final factor impinging upon the effectiveness of labour law in Southern Africa is the lack of institutional capacity among key industrial relations actors. Institutions are often not capable of performing the functions that the industrial relations system assigns to them. Among other things, in many Southern African countries the institutions that have been established to create, monitor and enforce labour laws suffer from a lack of qualified personnel and significant resource constraints. These deficiencies are well illustrated through a brief examination of trade unions, the courts and labour inspectorates.
Trade unions
Tripartism is a central feature of many of the Southern African labour law systems. The systems depend upon the existence of relatively effective and well-functioning trade union movements. Yet the labour movements in many of the Southern African countries suffer from a legacy of repression and control. 88 As explained in Part One, it is only fairly recently that many trade unions have been able to operate even relatively freely. Today, despite widespread formal recognition of the principle of freedom of association, trade unions in some SADC member states continue to be subject to considerable government interference. A number of the SADC member states which have ratified the two core ILO conventions concerning freedom of association and the right to bargain collectively nevertheless have labour laws that fail to comply with their provisions. 89 The state of Malawi has recently been criticized for its violent repression of workers' protest marches, as well as for its continuing tolerance of employers' anti-union behaviour.
90
The situation in Malawi clearly illustrates the difficulties encountered by trade unions as a result of persistent state interference. Dzimbiri (2005) has argued that the shift to democracy in Malawi in the 1990s, while leading to a growth in trade unions and reform of the legal framework, 91 has not in practice led to freedom of association. Whereas during the decades of dictatorship, the government controlled and marginalized trade unions through administrative, political and legal means, in the democratic era, it has adopted more 'diplomatic' forms of hostility to trade unions.
Dzimbiri argues that the current Government's hostility towards the labour movement manifests itself in "divide-and-rule" tactics, through which the state sponsors "splinter unions", manipulates union leaders using bribes, and promotes or transfers other union leaders to other parts of the country, and "hide-and-seek" tactics, by which the state prevaricates between, on the one hand, recognizing trade union rights and, on the other, interfering in the labour movement and using the state apparatus to suppress labour rights.
92 For Dzimbiri, the continuing violations of trade union rights in Malawi raises the question of how far externally-induced changes have become institutionalized and sustainable in practice.
In light of this situation, it is unsurprising that the trade unions struggle with limited organizational, financial and administrative capability, and with a lack of leadership and research skills (Bauer, 1998; Murray and Wood, 1997) . A lack of capacity among trade unions limits the extent to which they can effectively protect and serve members' interests at the workplace level. There is evidence from Namibia that, despite a labour law framework that depends to a large extent on collective bargaining, parties are often not sufficiently familiar with the requirements of the labour laws to comply with its requirements (Fenwick, 2007) . Similarly, the frequency of illegal strikes within Namibia in the 1990s suggests that trade unions may be ignorant of the 88 Takirambudde and Molokomme, for example, attribute the 'underdeveloped' nature of the collective bargaining system in the United Republic of Tanzania to the legacy of a regime designed to minimize the independence of the social partners. See Takirambudde and Molokomme, 1995. 89 See the numerous individual observations of the CEACR. Available at http://www.ilo.org/ilolex/english/index.htm Convention, 1948 (No. 87), Malawi (2006 and CEACR, Individual Observation concerning Right to Organise and Collective Bargaining Convention, 1949 (No. 98), Malawi (2006) . 91 In Malawi, individual and collective labour rights are formally recognized in the 1994 Constitution, the Labour Relations Act 1996 and the Employment Act 2000. 92 This observation is supported by the conclusion of a human rights and employment study commissioned by the Ministry of Labour in 2000 to assess the effectiveness of freedom of association and collective bargaining. The study observed that the State constrained freedom of association because it "took with one hand what the other gave": Ministry of Labour, Human rights and employment report, 2000 as cited in Dzimbiri, 2005, p. 77. legal requirements for the taking of industrial action (ibid.). The limited capacity of trade unions also affects the extent to which they can perform their role within the formal peak-level tripartite structures, particularly relating to the formulation of labour laws and economic policy (Olivier, 2002) . Finally, a weak trade union movement also impacts upon the enforcement of labour laws. Only trade unions with sufficient capacity are able to play an important role in monitoring compliance with labour-related laws.
The capacity of trade unions to perform these various roles depends in many respects on whether they are able to achieve a sufficient level of union density to serve as a base from which they might have some influence. Unions, however, frequently experience difficulty in achieving significant levels of union density in Southern African labour markets. A key challenge for unions in this respect is posed by the spread of informalization, casualization and externalization: all lead to 'non-standard' work relationships in which it can be difficult to organize workers. The declining level of formal employment in most labour markets in Southern Africa poses further challenges, as do retrenchments and other structural factors that cause loss of employment. Where unions do not adopt flexible strategies to respond to these labour market realities, their capacity to attract members and to represent them is significantly diminished.
Another institutional factor affecting the capacity of trade unions in a number of Southern African states is their close affiliation with ruling political parties. Such relationships are largely the legacy of cooperation between the two organizations during the struggle for independence. For example, in Namibia, the National Union of Namibian Workers (NUNW) continues to be affiliated with the ruling party South-West People's Organisation (SWAPO); in South Africa, the Congress of South African Trade Unions (COSATU) is allied to the African National Congress (ANC) and the Communist Party; and in Mozambique, the Organization of Mozambican Workers (OTM) is still closely associated with Frelimo.
Being closely affiliated with the Government is not necessarily a problem for the trade union movement or for workers. Indeed, such alliances may facilitate union input in government and thus influence the policy-making process in favour of organized labour (Bauer, 1998) . However, it may mean that workers' interests are easily subordinated to other priorities of the ruling party (Fenwick, 2007 and Bauer, 1998) . In Namibia, NUNW-affiliated unions and union members have expressed concern over the fact that the close association with SWAPO has led the union movement to rely on this relationship to influence the Government, rather than focusing on shop floor strength and trying to translate this into policy-making strength (Bauer, 1998) .
The role of the courts
In most Southern African countries, the courts appear to have played a rather limited role in establishing and maintaining principles of labour law (Kalula, 2003) . This is despite the fact that all but three SADC member countries (the DRC, Angola and Mozambique) are common-law jurisdictions, whether Roman-Dutch or English. Although labour courts in countries such as Botswana, Swaziland and Zambia have attempted to develop key principles, they have had only limited success. By contrast, a notable exception to the general trend in the region is South Africa. From the late 1970s in particular, the Industrial Court developed its ill-defined unfair labour practice jurisdiction by drawing upon international sources, particularly the United States (Thompson, 1993) . Much of its jurisprudence was later codified in the 1995 Labour Relations Act (Kalula, 2004) . In the other Southern African countries, however, the courts have limited themselves -or have been limited by legislation -to dispute-resolution functions, and to matters relating to the contract of employment (ibid.). Some courts have also proven reluctant to apply international human rights law, even where it is open for them to do so. 93 A failure to report court decisions regularly also impedes the development of a body of coherent jurisprudence.
Exploring the role of the courts in the development of labour law in the region is a task that 93 See, for example, Trier Hansen, 2002. has yet to be undertaken. Even if we accept that the evidence suggests that the courts are playing a rather minimal role, it is unclear why this is so. One partial explanation may be that the court systems suffer from a lack of capacity. Judges and advocates may lack the skills and education to apply the labour laws adequately. The courts are often poorly resourced. In Zambia, for example, it was reported in recent years that there were only two industrial courts for the whole country, and that the judges in the two courts only worked part-time (Seshamani and Kaunga, 1999) . Court processes in most Southern African countries are complicated and slow (Christie and Madhuku, 1996) . Another reason may be that the courts generally enjoy considerably less independence from the executive government than their counterparts in Western liberal democracies (Jayasuriya, ed., 1999) . Corruption may also affect the application of labour laws in the courts, and the extent to which workers are willing to seek legal redress when their rights are violated.
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Labour inspectorates
Even where workers are formally covered by labour laws and there are institutional arrangements for inspection and enforcement, a lack of qualified personnel, resources and organizational capacity often limits the capacity of the state to ensure the laws are respected (Kalula, 2003 and ARLAC, 2006) . Particular problems encountered include a lack of adequate equipment for inspectors to carry out their duties; a lack of transport facilities, meaning that inspectors are unable to inspect workplaces any distance from their offices with any frequency; and poor working standards and career prospects for inspectors, leading to low morale.
In Angola and Mozambique, for example, the lack of resources available to the labour inspectorates has contributed to significant declines in the numbers of establishments inspected: in Mozambique, in 2000, 4,978 establishments were inspected, but this had dropped to 2,935 in 2004; 95 and in Angola, the figures dropped from 2,496 in 2002 to 1,417 in 2003. 96 A lack of enforcement is a particular problem for certain types of workers, such as domestic workers and agricultural workers, where workplaces are dispersed (Fenwick and Kalula, 2005) . Examples include the persistent failure of agricultural estate owners in Malawi and Namibia to comply with labour laws, particularly minimum wage rates. 97 The ILO's Committee of Experts on the Application of Conventions and Recommendations has raised concerns with a number of the SADC member states regarding their failure to fulfil their obligations assumed under the ILO's Labour Inspection Convention 1947 (No. 81) .
98
Lack of compliance with labour laws is exacerbated by the low levels of legal literacy among most workers in the region. 99 It has been observed in relation to Namibia, for example, that workers have "little understanding of what a trade union is and how it differs from other organizations" (Bauer, 1998, p. 116) . In addition, the high levels of unemployment and the lack of adequate social security only increase the pressure on workers not to report instances of noncompliance by their employer (Klerck, 2002) .
Corruption is recognized by policy makers and the general population alike as being a serious problem in the SADC. 100 Of particular relevance to the functioning of labour law systems is the perceived high levels of corruption among civil servants. While it is possible that corruption could affect the enforcement of labour standards by labour inspectors, there do not appear to have been any studies on how corruption affects the operation of labour laws in Southern Africa, if at all. 94 See, for example, Zvekic (ed.), 2002 . 95 CEACR, Individual Observation concerning Labour Inspection Convention, 1947 (No. 81), Mozambique (2006 . 96 CEACR, Individual Observation concerning Labour Inspection Convention, 1947 (No. 81), Angola (2005 . 97 For Malawi, see Mkandawire, 1999, p. 7 . Concerning Namibia, see Gallo and Cohrssen, 2004, pp. 15-17. 98 See, for example, CEACR, Individual Observation concerning Labour Inspection Convention, 1947 (No. 81), Angola (2005 . 99 For a discussion of the low level of awareness of rights among workers in Namibia, see LARRI, 2004. 100 See, for example, Zvekic (ed.), 2002.
Part 3. Gender equality in Lesotho: A case study
This case study focuses on the role of labour law in securing gender equality in Lesotho. Firs, it briefly outlines the legal and policy framework in Lesotho for the pursuit of gender equality. Secondly, it examines the role of labour law in reinforcing existing gender inequalities in Lesotho. Thirdly, it identifies a number of proposed labour law amendments which may affect the labour rights and standards enjoyed by women in the Lesotho labour market. Then, it looks briefly at how a lack of capacity in the enforcement of labour laws affects the realization of women's rights and entitlements. Finally, the case study identifies a number of legislative developments in Lesotho that are not directly related to women's employment rights but which may lead indirectly to positive developments in the area.
We note at the outset that the subject matter of the case study is one upon which there is a paucity of published material. The ILO carried out a study on gender equality in the world of work in Lesotho in the early to mid 1990s (ILO, 1994) , and did some follow-up work a few years later (ILO, 1997/8). Tajgman and Kalula published an analysis of the relevant legal framework at around the same time (Tajgman and Kalula, 1997) , but since then, there has been little if any work carried out. Nevertheless, these sources are sufficiently reliable for our present purpose. Indeed, the situation for women in employment in Lesotho appears not to have changed substantially in the meantime: so much is clear from current attempts to address the situation that are mentioned in this case study.
That caveat aside, this case study suggests that, while the state has not adopted a laissez faire approach to gender equality in Lesotho, neither has it focused its efforts on securing equality of opportunity in employment. Rather, the state has pursued its objectives on gender equality through broad-based policy reform and through non-employment related legislation. In the labour law realm, considerable challenges remain. The labour laws still do not address critical areas of employment equality, such as maternity protection and the reconciliation of family and work responsibilities. This lack of a supportive legal framework mostly affects women employed in the lower levels of the formal sector, particularly in the textile sector and in domestic employment.
The legal and policy framework
The legal framework
The position of women within the legal system in Lesotho should be viewed within the context of the dual legal system which entrenches both customary law and the common law (the common law is derived from Roman-Dutch law as a result of colonial administration). Both systems underpin the legal minority status of women in Lesotho. Most importantly, women do not currently have the capacity to enter into employment contracts without their guardian's/husband's assistance. Some women, as a result of their minority status, are unable to take advantage of opportunities for training because their husbands have objected, or the women have been forced to resign by their husbands who do not wish them to continue in employment, or on account of transfers to different parts of Lesotho.
The legal framework governing women and their employment in Lesotho is comprised of two key instruments: the Constitution of Lesotho (1993) and the Labour Code Order (1992) . The latter is a consolidation of all Lesotho's labour laws since independence in 1966 and generally reflects basic ILO norms. Together, they provide a basic floor of rights which can be improved upon by collective bargaining in a well-functioning industrial relations system.
The Constitution of Lesotho (1993)
The Constitution contains a general prohibition on discrimination including discrimination based on sex or gender.
101 There are, however, extensive qualifications to this prohibition based on customary law. 102 These exceptions adversely affect women's participation in the labour market (ILO, 1994, p. 45) . The Constitution also provides for "Principles of State Policy" which are expected to permeate every policy instrument and piece of legislation, and to guide official acts in the implementation of such policies in Lesotho. 103 Although not justiciable, these principles cannot be dismissed on that basis but their importance should rather be seen in light of their purpose, which is to inform policy at every level of state action, in every organ of the state and in every activity of the state.
The Labour Code Order
The Labour Code Order, the most comprehensive piece of labour legislation in Lesotho, was promulgated in 1992 and has since been subject to several rounds of amendments. Within the Labour Code Order, one may differentiate between general provisions proscribing discrimination based on various grounds and protective provisions targeted mainly at protecting women in their employment. In a manner very similar to the Constitution, the Code prohibits discrimination based on, inter alia, marital status or sex.
104 Sexual harassment is prohibited under the same provision. 105 The relatively recent codes of good practice 106 contain extensive provisions on sexual harassment.
107
The non-discrimination provision in the Labour Code establishes the principle of equal remuneration for work of equal value between men and women in mandatory terms. 108 However, exclusions or preferences based on narrowly defined operational requirements are not to be construed as discrimination (the Labour Code as amended does not provide any further guidance on this point).
109 The codes of good practice do however elaborate on instances in which difference in treatment would be justified on the basis of "inherent requirements of the job."
110
The provisions on non-discrimination apply to both employment and occupation in the sense of access to training and other occupational opportunities by women.
The policy framework
There are several key policy documents in Lesotho relating to the pursuit of gender equality. The Gender and Development Policy (GADP) is a broad policy document concerned with promoting gender equality in all state policies and activities. The GADP was influenced by a number of national, regional and international documents, including the Constitution, the SADC Declaration on Gender and Development, the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and the NEPAD. It is underpinned by three principles: equal participation in development; non-discrimination; and the empowerment of, inter alia, marginalized women through mainstreaming gender concerns.
The GADP is broad in scope and application, encompassing areas such as access to land, finance, technology and information, and the promotion of equal opportunities and participation in politics and decision-making. 112 While the promotion of gender equality in employment is not specifically stated as a policy objective of the GADP, it does recognize the importance of reducing gender inequalities by improving access to employment and calls for the adoption of strategies to consider existing gender relations "paying particular attention to women's time as well as poverty caused by the double burden of paid work and their unpaid care activities". 113 Moreover, one of the ten "priority programme areas" of the GADP is the adoption of measures to eliminate discriminatory practices by employers on the basis of women's reproductive roles and functions, including the refusal of employment and dismissal of women due to pregnancy and breastfeeding responsibilities.
114 Interestingly, the GADP identifies the provision of mandatory paid maternity leave as a priority area, despite the absence of this entitlement from labour legislation.
Several new institutional structures have been established to implement the GADP. These include Gender Focal Points, a Gender Management Forum, a Gender Equality Commission and Gender Caucus Groups. The GADP is also implemented through various government departments, ministries and parastatals.
The national Poverty Reduction Strategy also clearly expresses the Government's intention to eliminate all forms of discrimination against women. The strategy anticipates the review of all gender discriminatory legislation with a view to establishing a legislative regime based on equality between the sexes.
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The role of labour law in reinforcing existing gender inequalities Under the Labour Code, women employees are entitled to 12 weeks' maternity leave, six weeks of which shall be post-birth. 116 There is no statutory obligation on the employer to pay wages during this period, although the employer may do so voluntarily and it may be required by the contract of employment. 117 After the employee has returned to work following statutory maternity leave, she is permitted to take an hour off during working hours to nurse her infant for up to six months without any loss of remuneration. 118 The logistics of implementing the nursing provision are left to the employer and the concerned employee.
119
Contravention of the maternity leave provisions (through requiring an employee to work during leave or permitting them to work during leave) attracts a penalty of M300.00 or 3 months' imprisonment or both. 120 The termination of employment of an employee on maternity leave shall be an automatically unfair dismissal.
121 Contravention of this provision attracts a fine of M400.00; where maternity leave has been extended due to illness (an extra 2 weeks as a statutory minimum) 122 an employer cannot serve the employee with a notice for dismissal. Contravention of the nursing provisions attracts a fine of M400.00.
While individual employers may provide for paid maternity leave through either collective agreements or individual contracts of employment, only a minority of women would enjoy this benefit. The widespread absence of paid maternity leave provisions affects mostly women employed in the textile industry and other manufacturing sectors and domestic employment. The Ministry of Labour and Employment has acknowledged that the lack of paid maternity leave, together with the inadequacy of the penalties provided in the Labour Code means that the provisions do little to facilitate the participation of women in the labour market.
123
The Labour Code is silent on the issue of paternity leave and family responsibilities in the sense that there is no prohibition of discrimination on the basis of an employee's family responsibilities. The Labour Court should however be applauded in this regard for introducing the notion of family responsibilities into Lesotho's labour jurisprudence.
124
Proposed labour law amendments
The Labour Code Amendment Bill 2006
Certain provisions of the Labour Code are currently being revisited and revised, particularly the scope of coverage of the Code in relation to domestic employees. Lesotho's dispute resolution agencies, including the Directorate for Dispute Prevention and Resolution (DDPR), are currently grappling with the definition of 'employee' in the Labour Code and how this definition applies to domestic employees. Furthermore there are concerns with the applicability of the provisions of the Labour Code to domestic employment, such as the leave provisions and the enforcement of the Code in this context. There are calls therefore for the adoption of a separate piece of labour legislation which shall apply to domestic employment and by implication to small-to-medium enterprises (mainly because these sectors experience compliance and enforcement problems). The foreseeable danger of this is the creation of a two-tiered labour market which might marginalize mainly women employees even further by removing them from the scope of protective provisions in the main legislation.
Draft Bill on HIV/AIDS and Employment
The garment/textile sector is the largest private employer in Lesotho and women constitute 78 per cent of the sector's workforce. Many migrant workers from Lesotho's districts are particularly vulnerable to HIV infection: they are susceptible to risky behaviours as they are separated from their primary partners, they are often forced to trade sex for transport and for food as they are in low-paid jobs and often have to commute long distances between work and home, and many supplement their meagre incomes through sex work (Mashape, 2006) . As an attempt to counter the adverse impact of HIV infection on workers and particularly vulnerable workers, Lesotho has a Draft Bill on HIV/AIDS and Employment (2004) which prohibits discrimination on the basis of an employee's HIV status and reiterates the principles contained in the codes of good practice.
The codes of good practice state that no employee may be dismissed merely on the basis of their HIV-positive status; furthermore, employees are expected to continue with their normal duties as long as they are medically fit to do so. 125 Where as a result of HIV-related illness the employee is unable to undertake normal duties, the employer is expected to find alternative employment that the employee may be able to perform, without loss of remuneration.
126
123 Labour inspectors do admit that pregnant women employees are victimized, are not given maternity leave which is a minimum statutory requirement, and that some women actually hide the fact that they are pregnant from their employers for fear of dismissal. 124 In Palesa Peko v The National University, Case No. LC 33/95, judgement of 1 August 1995, a female employee had been dismissed for taking sick leave to tend to her sick child. The National University of Lesotho argued that she could not take sick leave for her child, but only for herself and that there was no basis for such leave. The Labour Court, basing its decision on the ILO's Workers with Family Responsibilities Convention, 1981 (No. 156) , found the employee's dismissal to be unfair and thus ordered her reinstatement. 125 Section 16(13). 126 Section 16(13).
Enforcement of labour laws
An important obstacle to the achievement of equal participation in the labour market for women is lack of enforcement of labour law entitlements. The enforcement of women's rights and entitlements in employment is particularly problematic in the textiles sector. 127 The sector is driven by foreign investors who often do not comply with domestic labour legislation. The State is generally perceived as lacking the muscle to enforce labour laws or to require investors to comply with domestic legislation, as the priority in the ever-competitive textile sector seems to be to keep investors in Lesotho at all costs.
Even the enforcement of existing maternity leave entitlements is problematic. Evidence suggests that some employers dismiss newly pregnant employees or refuse to take back the new mother after her absence on maternity leave, discriminate in favour of women who are beyond child bearing age or merely presume that "women with children tend to leave their jobs." (ILO, 1994, p. 51) . The labour inspectorate is under-staffed and is not guided by any specific policy on equality of opportunity. The GADP acknowledges the shortcomings of the labour administration system in Lesotho, in particular the manner in which the weaknesses of the system reinforce existing gender inequalities, particularly in the private sector.
128 For instance, one of the priority areas to be pursued by the policy is to take measures to implement the maternity leave provisions of the Labour Code in the industries. This provision has been notoriously difficult to monitor and enforce due to institutional weaknesses.
To ensure the proper and effective implementation of the Labour Code there are provisions on labour administration which establish processes such as labour inspection carried out by labour officers, 129 and the establishment of institutions such as the Labour Commissioner, the Labour Court, 130 and the DDPR. 131 For the purpose of enforcing and administering the provisions of the Code, labour officers are empowered to institute proceedings before the Labour Court in respect of any contraventions thereof in their own name or on behalf of employees.
132
These provisions have several implications for women and their employment. Women can report any contravention of the provisions of the Code including contraventions relevant to section 5 of the Code to the labour officers for redress. To avoid victimization of the employee by the employer the labour officer may institute such proceedings in his or her own name.
133 Despite this avenue, however, it has been noted that:
…there do not appear to be widespread initiatives to address gender discrimination through legal recourse, even where it has been recognized. For example, formal complaints of discrimination to the Department of Labour based on legal rights are not numerous; as neither sex-segregated nor 'nature of complaint' statistics are kept, only anecdotal evidence can be relied upon to suggest that no more than two per cent of formal complaints are gender related. Similarly there has not been one case of employment related sex discrimination or sexual harassment taken to court -despite many accounts of such occurrences (ibid., p. 49).
With regard to the Labour Code Order's provision on equal remuneration for work of equal value, one method of ascertaining compliance is the power of the Labour Commissioner to collect statistics from employers, including, among other things, rates of remuneration. 134 It is impossible to establish, however, whether this provision is being used. The Labour Code also establishes the National Employment Service (NES) which has, inter alia, the functions of providing vocational guidance (in collaboration with the Department of Technical and Vocational Training) and in collaboration with other appropriate bodies to provide employment-related training. 135 The NES also has the duty to collect information and statistics regarding the labour market to be forwarded to the Labour Commissioner. The problem that has been noted with regard to the statistics collected by the NES is that they are not classified according to gender, making it difficult to reach certain conclusions. (This 'gender-neutrality' also applies to complaints forwarded to the Department of Labour by employees.) (ibid.) While Lesotho's labour market lacks broad-based sensitivity to gender issues, the appointment of women to the Bench may help ensure a gender-sensitive jurisprudence and judiciary. Some progress has been made in terms of ensuring a gender-representative bench as far as the Labour Court is concerned: The Deputy President of the Labour Court is a woman. It is however difficult to assess the effectiveness and limits of the protection offered by the Labour Code unless and until women institute gender discrimination cases before the Labour Court. The lack of such cases does not mean there is no discrimination; on the contrary, it could be ascribed to a lack of legal literacy amongst women and lack of sensitization on the part of the authorities.
Complementarities between labour laws and other laws
Married Persons Equality Bill
The Married Persons Equality Bill seeks to remove married Basotho women's legal minority status conferred upon them by the common law by virtue of what is known as the husband's marital power. 136 Currently, women need their husband's consent to take up employment, and to take up appointment as a managing director of a company. Sections 3(1) and 4 of the Bill would confer on married women the legal capacity to assume such positions. However, in practice the common law provisions are rarely observed, and it is widely acknowledged that the effect of the Bill will be to "legitimise already existing practices".
137 Nonobservance, however, does not imply the absence of negative perceptions that might have contributed to preventing the appointment of women to positions of responsibility at work. 138 To deal with such perceptions the Bill also emphasizes the importance of sensitization and dissemination of its provisions to the general populace. Another effect of the husband's marital power is that married women cannot institute legal proceedings unassisted. In other words, an employed woman cannot resolve a labour dispute without the assistance of her husband because she has no locus standi to initiate or defend such proceedings, at least in theory.
139
Local Government Elections (Amendment) Act 2005
In Lesotho, women are rarely found in the policy-making and decision-making levels of government. The situation is, however, improving: for example, there are now four women in the Cabinet, five women judges in the High Court, many women magistrates, and increasing representation of women in the National Assembly. The Lesotho Government recognizes that "[w]omen's equal participation in decision-making is vital for the elaboration of policies and decisions which are both gender-sensitive and responsive to the needs and concerns of both sexes in society." (ibid., p. 2). As noted above, one of the objectives of the GADP is the promotion of equal opportunity and participation in politics and decision-making. 135 Section 21(1)(c). 136 A concept and practice derived from Lesotho's colonial legacy and customary law. 137 White Paper on Married Persons Equality Bill (April 2006), p. 5. 138 The White Paper actually acknowledges the absence of women in boardrooms and decision-making positions. 139 Section11(1)(b).
The promulgation of the Local Government Elections (Amendment) Act 2005 can be viewed partly as the crystallization of this policy objective. 140 Clearly one of the anticipated results of increasing participation of women in decision-making and politics is that they would be able to influence the law reform process to promote gender equality in employment and equal access to employment opportunities. It remains to be seen whether these laws, through increasing the rate of participation of women in decision-making, will have an impact in areas such as labour legislation.
Concluding remarks
In Lesotho, state-generated norms are increasingly playing a critical role in the promotion of gender equality. There is little doubt that the pursuit of gender equality is now firmly on the national agenda. To date, however, the State has not sought to use labour legislation as a principal means through which to pursue its policy objectives in this area. As a result, labour law continues to play a positive but limited role in the pursuit of gender equality in Lesotho's labour market. It remains to be seen whether and to what extent the government's policy and legislative reforms in other areas will influence the position and rights of women workers in Lesotho.
Conclusions
A range of factors limit the capacity of labour law to protect and empower workers in Southern Africa. The form and content of labour law in the region has been strongly influenced by the region's colonial past. The SADC member states continue to have labour law systems that, in many ways, resemble those of Western industrialized countries. Since independence, however, there has been significant domestication of labour law by governments, legislatures and courts in the region. Following independence, many SADC states adopted highly interventionist approaches to industrial relations and imposed tight constraints on the existence and activities of trade unions. The 1980s witnessed a shift towards economic liberalization which manifested itself in a reduced role of the state in regulating the labour market. Democratic reforms in many countries in the region since the early 1990s have led again to significant changes to labour law. Many SADC member states have now adopted labour laws that extend rights to workers unprotected under earlier labour law regimes and have strengthened the legal and social safety nets for full-time permanent employees. In doing so, they have been influenced significantly by international labour standards.
The efficacy of labour law in the region is however significantly weakened by socioeconomic factors: high levels of poverty, income inequality, unemployment and underemployment. The HIV/AIDS epidemic only exacerbates the difficulties faced by the region. The SADC has implemented a Code on HIV/AIDS and employment and member states have reformed national laws and policies to reflect the principles embodied in this Code. In addition, a number of SADC member states have, in consultation with their social partners, designed and implemented policies and programmes relating to HIV/AIDS in the workplace. Large-scale labour migration is yet another factor that poses a significant challenge to the protective capacity of national labour law frameworks, in part because of the way that migration is regulated, and because of the high degree of informal, undocumented labour migration. While there have been some developments at the regional level to address this challenge, little real progress has been made on this front.
The subordination of labour law to political and economic objectives, which has long been a feature of the region, continues. Today, the concern of many governments with attracting foreign investment and remaining internationally competitive has given rise to debates over the extent to which labour markets should be 'deregulated' through labour law reforms and, in some cases, to the tendency to overlook instances of non-compliance with labour law, particularly by foreign investors. Increasing regional and global competition has also manifested itself in increasing levels of informal employment. Casualization, externalization and increasing use of temporary employment services and labour brokers within the SADC member states poses considerable challenges to labour laws that are predicated upon the existence of a conventional employment relationship as the mechanism through which rights and duties are conferred. Some SADC member states have sought to amend their labour laws so as to extend protection to workers not formally within a contract of employment.
Labour law institutions in Southern Africa have a limited capacity to perform the functions assigned to them through the industrial relations system. Despite formal recognition of freedom of association in SADC member states, trade unions in some countries continue to be subject to considerable government interference, either through law or through more informal means. The courts in most SADC member states play only a limited role in establishing and maintaining principles of labour law. Finally, even where workers are formally covered by labour laws and there are institutional arrangements for inspection and enforcement, a lack of qualified personnel, resources and organizational capacity, as well as corruption, limit the extent to which workers enjoy this protection in practice.
The case study in Part Three of this paper sought to explain how one government in the region has sought to promote gender equality in employment. Rather than reforming labour law, the Government of Lesotho has pursued its objective through policy reform and nonemployment related legislative reforms. As we have shown, the result of such an approach, however, is that labour law continues in key respects to fail to protect women workers from discrimination. This paper has provided an overview of the challenges faced by labour law in the Southern African region. It has also outlined how governments and key regional organizations have responded to these challenges. A strong theme emerging from this paper is the need for further research into labour law and labour market developments in individual SADC member states and on a regional basis. More work is needed: both to understand the interaction between socioeconomic, cultural and political factors and labour law, and to understand how labour law and labour law institutions in the region can be improved so as to afford greater protection to workers.
